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ABE’'S DEMOCRATIC SECURITY DIAMOND AND
NEW QUADRILATERAL INITIATIVE
: AN AUSTRALIAN PERSPECTIVE

Lavina Lee
Macquarie University

Abstract

In December 2012, Japanese Prime Minister Shinzo Abe authored an opinion piece
in Project Syndicate advocating the creation of a ‘democratic security diamond’
(DSD) in which Japan, the United States, India and Australia would “safeguard
the maritime commons stretching from the Indian Ocean region to the western
Pacific” to defend the existing regional order and oppose Chinese “coercion”. This
paper assesses Abe’s DSD from Australia’s perspective and asks: how receptive
might Australia be to participation in a revived quadrilateral initiative among these
four countries? The paper offers a historical explanation of why the antecedent
to the DSD, the Quadrilateral Dialogue of 2007, was premature from Australia’s
perspective. It then analyses Australia’s perception of its strategic environment,
including the threats and risks identified in the latest 2016 Defence White Paper,
and argues that Australia would now be receptive to a revival of quadrilateral
cooperation between the four countries because Canberra increasingly views
with pessimism the prospect that China will leave the existing liberal rules based
order unchallenged as it rises. It argues that quadrilateral cooperation would
complement Australia’s existing bilateral and trilateral relationships with the
United States and Japan, assist in the development of closer relations with India,
and further Australia’s strategic interests in the Indo-Pacific. However, Australia’s
interests are best served if this comes in an a looser and less formal format than
Abe’s DSD idea, focused on HADR and anti-piracy type activities in the Indian
Ocean to avoid the creation of a regional security dilemma. Finally, it argues that
deeper strategic convergence between the four nations is inevitable, if Chinese
assertiveness in the East and South China Seas continues.

Key words: Maritime Security; Indo-Pacific; Quadrilateral Cooperation;
Democratic Security Diamond
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INTRODUCTION

A day after assuming office for the second time in December
2012, Japanese Prime Minister Shinzo Abe authored an opinion
piece in Project Syndicate advocating the creation of a ‘democratic
security diamond’ (DSD) to “safeguard the maritime commons
stretching from the Indian Ocean region to the western Pacific”. Japan,
The United States, India and Australia would form each point of
this anticipated diamond, with Abe arguing that Chinese “coercion”
in both the East and South China Seas directly threatened the
interests and values of these four states. Together, they needed to
prevent the South China Sea from becoming a “Lake Beijing” from
which aircraft carriers and “nuclear attack submarines, capable of
launching missiles with nuclear warheads” could be based, with the
purpose of intimidating the region (Abe 2012).

This paper seeks to assess Abe’s DSD from Australia’s perspective:
how receptive might Australia be to participation in a quadrilateral
initiative among these four democratic states? The paper will offer a
historical background to the antecedent to the DSD, the Quadrilateral
Dialogue (QD) of 2007, and explain why for Australia, such an ini-
tiative was premature. Second, it will suggest a number of ways that
the contemporary strategic environment has changed since the QD
ended with a whimper back in 2008. Third, the paper will assess
how the present, Coalition government is likely to view quadrilateral
cooperation.

This will involve analysis of Australia’s perception of its strategic
and political environment, including the threats and risks identified
in the latest 2016 Defense White Paper; Australia’s existing bilateral
and trilateral relationships with Japan and the United States, and
whether a quad will be complementary to or undermine these rela-
tionships; whether the quad will assist in the development of closer

relations with India or detract from it; and finally, is the idea of a



‘democratic’ community becoming more of a priority for Canberra
and the Region? In making this assessment it will be necessary to
also assess whether Australia will independently and proactively
accept or reject a quad, or simply follow the lead of the US.

I will argue that Australia’s interests are served by closer quad-
rilateral cooperation between the four countries, but in a looser and
less formal format than Abe’s DSD idea. In the short term, however,
the emergence of the DSD is still under question primarily because
of India’s reluctance to be perceived to be taking an overtly anti-
China stance, and as a result of the fall-out from Australia’s recent
decision to procure submarines from France, rather than Japan. In
the longer term, and assuming continued Chinese assertiveness in
the East and South China Seas, strategic convergence between the
four nations is inevitable on structural and interest based factors,

providing more fertile ground for a future DSD.

HISTORICAL BACKGROUND :
2007 QI AND WHY THE RUDD GOVERNMENT
PULLED OUT

Japan’s first attempt to engender deeper strategic cooperation
between Japan, Australia, India and the United States - the Quadrilateral
Dialogue (QD) of 2007—was a short-lived experiment that ultimately
failed to gain traction in the face of strong Chinese opposition and
the loss of office by its major proponents in Australia, Japan and
the US. Prime Minister Abe was widely acknowledged as the main
protagonist behind the QD, with firm support from the Bush Ad-
ministration, particularly US Vice President Dick Cheney.

The first and only meeting between the four states took place
in May 2007, on the sidelines of the Association of Southeast Asian
Nations (ASEAN) Regional Forum in Manila, and involved first-
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assistant secretary level foreign ministry officials. On getting wind
of the planned meeting, China issued formal diplomatic demarche
notes to each of the Quad countries protesting against what it perceived
to be the creation of an ‘axis of democracies’, or a ‘mini-NATO,
formed with the purpose of encirclement (Nicholson 2007; Varadarajan
2007). Perhaps because of these protests, the meeting was a relatively
low-key affair, without an advance agenda, and was not publicized.

Nevertheless, in September 2007, the US and India expanded their
regular bilateral “Malabar” naval exercise in the Bay of Bengal to
include Australia and Japan for the first time (together with Singapore).
Twenty-six warships took part, including the Nimitz, a US nuclear
powered aircraft carrier. The Malabar exercise proved to be the
high point of quadrilateral security cooperation between the four
countries and has not since been repeated. Australia was the first to
withdraw in February 2008, and the grouping thereafter sank from
view (Barry 2015). So, what accounts for the failure of the QD to
become an institutionalized feature of the Asian security landscape?
There are three compelling explanations for the sinking of the QD.

The first, and most straightforward explanation is that the strongest
advocates for its creation lost office in period between 2007-2008
and, over such a brief period of time, were unable to consolidate
its institutionalization into the strategic landscape. Japanese Prime
Minister Shinzo Abe, who had spearheaded the deepening of India-
Japan security cooperation, was forced to resign from office in September
2007 after only one year in power, because of sudden ill health
compounded by declining domestic political support. In its final
years, the Bush Administration became increasingly preoccupied
with the legacy it would leave in the Middle East, and focused re-
sources and attention towards attempting to establish viable states
in Iraq and Afghanistan. The potential negative consequences of
China’s rise would in contrast, not be felt for some years to come,
and could afford to be put to one side.

In Australia, the long-serving John Howard Government pushed



for both stronger strategic ties with both Japan and India but lost
power in November 2007 to the Labor Party under Kevin Rudd. In
opposition, Kevin Rudd had been highly critical of the expansion
of the existing US, Japan, Australia trilateral security dialogue to
include India because it created “uneasiness” in Beijing (Ryan 2007).
As Prime Minister, Rudd’s first diplomatic tour included visits to
the US, Britain and China, but not Japan, which was interpreted in
Tokyo as a clear signal that Australia was moving closer to China.
This was further emphasized by the casual manner in which Foreign
Minister Stephen Smith announced Australia’s withdrawal from the
QD in February 2008, whilst standing next to the Foreign Minister
of China at a joint press conference. There he described China’s
“concern” over the QD and stated that the dissolution of the QD
was “welcomed by all” of its four members (Office of the Australian
Defence Minister 2008).

Secondly, the addition of India to the existing Japan-US-Australia
trilateral was perhaps too ambitious in terms of the expectations
being placed on India to play the role of Asia’s “swing state”. After
all, the framework for US-India nuclear cooperation had only been
announced in a joint statement in July 2005 (The Whitehouse
2005), and at the time of the first meeting of the QD, all domestic
and international hurdles to the agreement had not been overcome.
The international recognition of India’s status as a de-facto nuclear
power had not yet come to pass, with the issue of a waiver being
granted by the Nuclear Suppliers Group still considered uncertain.

Internally, deep domestic opposition to the agreement existed
within India, with many in the strategic community harbouring
considerable skepticism about the United States and its trustworthiness
as a potential security partner, a continuing legacy of the Cold War.
Given the potential for a QD to antagonize China, and draw India
into East Asian conflicts, the strong adherence to ‘non-alignment’
as the foundation for Indian foreign policy continued to dominate
New Delhi’s strategic thinking.
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Over the course of 2007, Australia’s contradictory stance over
uranium sales to India further extinguished any enthusiasm New
Delhi had toward the QD. In August 2007, following the lead of
the US, the Howard government approved the sale of uranium to
India for the first time, on the basis that India had proven itself to
be a ‘responsible’ nuclear power with a ‘very good non-proliferation
track record’ and as such uranium sales would serve to support
rather than undermine the Nuclear Non-Proliferation Treaty (Clarke
2011, 495).Such a move dramatically overturned decades of Australian
non-proliferation policy which restricted exports of uranium to
countries that were members of the Nuclear Non-proliferation Treaty
and in “good standing” with the TAEA (Clarke 2011, 495). This decision
raised the prospect of vastly improved bilateral ties. However, barely
three months later the newly elected Rudd government once again
banned exports to India, spelling the end of New Delhi’s participation
in the QD.

Thirdly, Beijing’s strategy of “smile diplomacy”, that aimed to
demonstrate that its rise was “peaceful”, was still in operation. Whilst
the rapid pace and magnitude of China’s military modernization
were starting to cause anxiety in the region, China had not yet taken
consistently aggressive steps to assert its territorial and maritime
claims in the South China and East China Seas. As such there were
still optimists in Asian capitals who believed that China could be
encouraged to play the role of a “responsible stakeholder” in the
existing US led order, rather than a challenger to it. In this context,
strong domestic voices in Australia asked whether the establishment
of the QD was too overtly provocative to China, with the strong
potential to create, rather than counter, the conditions for an escalating
regional security dilemma. If China were to perceive itself as being
excluded from the existing regional order then this might in fact
encourage domestic forces to act more assertively.

This to a large part explains why the first meeting of the Quad-

rilateral Dialogue was so low-key. In wanting to appear to be pursuing



a hedging rather than balancing strategy, members of the Quad
took pains to characterize their cooperation as directed towards
collectively providing regional public goods rather than aimed at
any particular country. Australian officials from the Department of
Foreign affairs emphasized that the inaugural meeting was focused on
disaster relief, whilst an Indian official told The Hindu (after receiving
China’s diplomatic protests) that “[w]e were conscious of thus not
trying to create the impression of a gang-up against them [i.e. Chinal”
(Varadarajan 2007; Australian Financial Review 2007).

Further, on his visit to Beijing in July 2007, the Howard Gov-
ernment’s then Defense Minister, Brendan Nelson, was reported
to have reassured his Chinese counterpart that Australia was “not
interested in forming a security pact with Japan, the US and India
as a regional buffer to China” (Kerin 2007).In the following days,
Nelson back-tracked even further, stating that Australia would exclude
defense and security matters from any quadrilateral dialogue be-
tween the four countries, and confine discussion to matters of trade,
economics and culture (Ryan 2007b).

Finally, in the context of China’s successful smile diplomacy,
Chinese diplomats were considerably adept at framing the QD as a
retrograde step plunging the region into a security dilemma. China
took pains to show its bona fides, and neutralize the justification
for a QD, by pushing forward with defense cooperation initiatives
with Australia. For example, in September 2007, the same month as
the quad countries took part in the Malabar naval exercise together,
Australia and China announced the launch of an annual security
dialogue to begin the following year at the foreign and defense min-
ister level (Ryan 2007b).In addition, in the same month, Australia,
New Zealand and China held their first ever tri-nation naval exercise
off the coast of New South Wales.

Thus, in a context where China had not yet overtly challenged
US pre-eminence in the region, the conditions were not yet sufficient

to justify the creation of a new security institution, which would

ABE’S DEMOCRATIC SECURITY DIAMOND AND NEW QUADRILATERAL INITIATIVE 7



supplant existing ASEAN led security groupings, particularly when
it was feared this could in fact have the opposite effect of what was
intended. As such, the QD was widely viewed as a provocative rather

than stabilizing initiative.

THAT WAS THEN, THIS IS NOW...

It has been more than eight years since Australia officially pulled
out of the QD and effectively ended the quadrilateral experiment.
The question now is whether changes in the regional strategic envi-
ronment may have increased the appetite for quadrilateral cooperation
among the four states. In the intervening years, the critical devel-
opment that has begun to alter perceptions about the positive role
quadrilateral cooperation could play in enhancing stability in region
has been China’s assertive extension and defense of its territorial
and maritime claims in the South and East China Sea, combined
with its increased capacity to challenge US and allied military power
in these maritime spaces.

Whilst it was noted above that the rapid increase in Chinese de-
fense spending had already begun to cause consternation in Asian
capitals in the 2007-2008 period, since then this trend has contin-
ued unabated. Total military expenditure by China has increased
107% between 2007-2015, with such expenditure making up 10.6%
of all government spending in 2015. Looking at the longer-term
trends, Chinese military expenditure has expanded 396% in the
period 2000-2015 (adjusted for inflation) (SIPRIa 2014).

The comparison with Asian rivals, Japan and India are also telling,
In 2007, China spent 2.3 times and 2.9 times more than Japan and
India respectively on its military forces, whilst in 2015 this gap has
widened to more than 4 times greater (SIPRIa 2015; SIPRIb 2015).
Whilst this expansion is largely in line with the rise of China’s GDP



(SIPRIc 2015), questions have arisen about the possible aims Beijing
might seek to achieve through the threat or use of its growing military
power.

Since 2007, speculation about how China would choose to wield
its growing power has been fueled by both a widening of what
Beijing considers to be its “core interests” combined with what has
been assessed as assertive, and in some quarters, aggressive action
to extend and defend its maritime claims in both the East and
South China Seas. Since around 2003-2004, Chinese officials have
used the term “core interest” to signal the policy issues that Beijing
considers to be non-negotiable and able to be defended or prosecuted
through the use of force (Swaine 2010).

Initially such core interests were defined in terms of maintaining
China’s territorial integrity from separatist claims and to re-claim
territory lost during the Chinese civil war. Thus, in 2003 the prevention of
Taiwanese de-jure independence was declared a core interest, whilst
in 2006 the threat of separatist movements in Tibet and Xinjiang
were added to this list (Campbell et al 2013). Re-creating a China
based on territories held during the Qing dynasty has become part
of the Chinese Communist Parties’ narrative of correcting past
“humiliations” at the hands of outside powers, to be protected and
prosecuted at all costs.

Since the demise of the QD however, however, the designation
of “core interests” has expanded to include the claim to territory
that is either controlled or contested by a number of states in the
region, thereby directly challenging the territorial status quo and
raising the spectre of military conflict. In March 2010, State Councilor
Dai informed then US Secretary of State Hillary Clinton that the
South China Sea was considered a core interest by Beijing and in
April 2013, whilst a spokesperson for the Chinese Ministry of Foreign
Affairs stated in a press conference: “The Diaoyu [Senkaku] islands
are about sovereignty and territorial integrity. Of course, it is China’s

core interest” (The Japan Times 2013).If China now views sovereignty
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claims over the South and East China seas in the same vein as
those relating to Taiwan, Tibet and Xinjiang, then as Yoshihara and
Holmes have argued, the strategic implication must be that such
“disputes cannot remain unresolved indefinitely...[China] must get
it's way eventually” (Yoshihara and Holmes 2011, 46).

Underscoring this point is President Xi Jinping’s recent speech
at a celebration marking the 95th anniversary of the Communist
Party, ahead of the Permanent Court of Arbitration ruling in the
case brought by the Philippines against China on their rival claims
in the South China Sea (UN Permanent Court of Arbitration 2016).
There Xi stated:

“No foreign country...should expect us to swallow the bitter pill of
harm to our national sovereignty, security or development interests.

We are not afraid of trouble” (The Australian 2016).

As expected, China immediately dismissed the adverse find-
ing by the court in the Philippines’ favor declaring the award as
“null and void” with “no binding force” (People’s Republic of China
2016). Few expect any significant slowdown to its island building
campaign in the disputed Spratly Islands that has allowed Beijing
to consolidate and fortify its control there, as well as more capably
assert and defend its broader “nine dash line” claim. The speed and
scale of island building there has been unprecedented, with 3,200
acres of land added to seven submerged reefs China occupies there
over two years between 2013 and 2015, compared to 50 acres added
by other claimants over the same period (Office of the US Secretary
of Defense 2016, 13; Carter 2015).Infrastructure such as deep port
facilities, communications and surveillance systems, military build-
ings, fortified aircraft hangers, and an airstrip capable of hosting
fighter jets and large transport aircraft have been built which allows
China to maintain a consistent presence — civilian enforcement and
military — in the area, and to “detect and challenge activities by ri-

val claimants or third parties” more rapidly (Office of the US Secre-
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tary of Defense 2016, 13).

Alarm has grown even further since credible evidence emerged
that military assets have been deployed by China on disputed islands.
In February 2016,the Taiwan Ministry of National Defense reported
that surface-to-air missile batteries had been deployed on Woody
Island in the Paracel archipelago, also claimed by the Philippines
and Taiwan (Forsythe 2016), in contradiction to statements by Chinese
President Xi Jinping in September 2015 in Washington that “[r]
elevant construction activities. . .in the island of South Nansha Islands
(sic) do not target or impact any country, and China does not intend
to pursue militarization” (The Whitehouse 2015b).It is feared that the
next step will be the declaration and enforcement of an air defense
identification zone over these Islands, extending over the South
China Sea, which will be defended using the airstrips built there.

According to the US Department of Defense, “in the long term,
Chinese leaders are focused on developing the capabilities they
deem necessary to deter or defeat adversary power projection and
counter third-party — including U.S. — intervention during a crisis or
conflict” (Office of the US Secretary of Defense 2016, Exec Summary
). That point has yet to be reached, but as Chinese assertiveness
continues, the US and its alliance partners have come under pressure
to take practical action to defend the existing order. It is in this context
that speculation about a revival of the QD has emerged. In assessing
Australia’s attitude to a revived QD it is necessary to look at Canberra’s

assessment of challenges emerging in the region going forward.

AUSTRALIA’S STRATEGIC OUTLOOK

On 25 February 2016, Australia released its latest Defense White
Paper, the third in just under seven years. In it, Canberra puts for-

ward its view of Australia’s main defense interests and objectives,

ABE’S DEMOCRATIC SECURITY DIAMOND AND NEW QUADRILATERAL INITIATIVE 11



and as well as the greatest threats to those interests emanating from
the country’s strategic and political environment going forward to
2035. China’s strategic assertiveness and challenge to the status quo
looms large in the this White Paper with Canberra becoming much
more pessimistic about the possibility that China will rise within
the existing US led order since last 2013 White Paper.

In terms of strategic defense objectives, the 2016 White Paper
names three, each of equal weight: first, to “deter, deny and defeat
attacks on or threats to Australia and its national interests, and
northern approaches” (Australian Department of Defense 2016, 68);
second, to make ‘effective military contributions to support the
security of maritime South East Asia... (Australian Department of
Defense 2016, 71)and assist Papua New Guinea, Timor-Leste and the
Pacific Island nations to build their security capacities (Australian
Department of Defense 2016, 75); and third, to “work closely with our
ally the United States and other international partners to provide
meaningful contributions to global responses to emergent threats to
the rules-based global order that threaten Australia and its interests”
(Australian Department of Defense 2016, 75).0On the latter, meaningful
contributions include also “contributing to security in North Asia
and helping to protect the extensive sea lines of communication
that support Australian trade where our interests are sufficiently
engaged” (Australian Department of Defense 2016, 76).

Previous White Papers looked further afield for threats to Austra-
lian interests on the basis that ‘there is no more than a remote chance
of a military attack on Australian territory by another country”
(Australian Department of Defense 2016, 71). The current White
Paper offers a ‘strategic outlook’ pointing out Australia’s greatest
opportunities and threats (styled more diplomatically as “uncertain-
ties”) as emerging from the Indo-Pacific region over the next twenty
years. Both opportunities and threats are specifically related to rise
of China as a great power in this period.

A primary focus in the ‘strategic outlook’ is Australia’s current and

12



future trade interests with countries in the Indo-Pacific, a region
that is described as undergoing “a period of significant economic
transformation” with “almost half the world’s economic output”
expected to come from this region “by 2050” (Australian Department
of Defense 2016, 14). The White Paper states “Australia is well placed to
benefit from economic growth” (Australian Department of Defense
2016, 39) in this region through the export of goods and services, and
highlights Canberra’s recent {ree trade agreements that have entered
into force since December 2015 between Australia, and South Korea,
Japan and China respectively, as well as the Trans Pacific Partnership

agreement (Australian Department of Defense 2016, 39).

Turning to strategic uncertainties, of the “six key drivers [that]
will shape the development of Australia’s security environment to
2035, three have the most direct potential to impact on Australia’s
regional trade interests — “the roles of the United States and China
and the relationship between them”, “challenges to the stability of
the rules-based global order”, and “the pace of military modernization
and the development of more capable regional military forces”

(Australian Department of Defense 2016, 40-41).

Here, it is clear that the accelerating change in the balance of
power in the region, as China continues to rise and expand and
modernize its military forces, has created the greatest uncertainty in
Canberra about the increasing potential for instability in the Indo-

Pacific going forward to 2035. The White Paper itself states that:

“the roles of the United States and China in our region and the re-
lationship between them will continue to be the most strategically
important factors in the security and economic development of the
Indo-Pacific to 2035”[my emphasis] (Australian Department of De-
fense 2016, 41).

Whilst much has been written about Australia’s economic versus

strategic “China choice”, the White Paper is unequivocal about Canberra’s
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preference for the status quo balance of power to continue. It proceeds
on the basis that the United States will “remain the pre-eminent
global military power” over the next 20 years. Nevertheless, this is
expected to come under challenge with the prediction that Chinese
military spending will equal that of the United States by 2035 (Aus-
tralian Department of Defense 2016, 49). As a country dependent
upon the US alliance for its security, it is not surprising that Australia
views the “active presence” of the US in the region as essential to
“underpin the stability” of the Indo-Pacific and the “rules-based
global order on which Australia relies for [its] security and prosperity”
(Australian Department of Defense 2016, 41)That is, for Australia, the
role of the US in the region is only positive, and should be encouraged,
as the bulwark against the potential for disruptive and destabilizing
challenges to the existing rules of the road as China rises.

In discussion of the second driver of Australia’s security envi-
ronment - the existence of “a stable, rules-based global order which
supports the peaceful resolution of disputes, facilitates free and
open trade and enables unfettered access to the global commons to
support economic development” (Australian Department of Defense
2016, 44) — it becomes clear that Canberra fears that it is China
that will play the role of disruptor and de-stabilizer of this order
(Australian Department of Defense 2016, 42).As opposed to the
more optimistic 2013 White Paper, Canberra makes the judgment
that greater competition, rather than cooperation is in store in the
Indo-Pacific in the years ahead. The White Paper warns that this
order is showing “signs of fragility” as “newly powerful countries
want greater influence and to challenge some of the rules in the global
architecture established some 70 years ago” (Australian Department
of Defense 2016, 45).

Australia accepts that a rising great power like China will “seek
greater influence in the region” (Australian Department of Defense
2016, 42).However, Canberra also declares that:
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“While it is natural for newly powerful countries to seek greater
influence, they also have a responsibility to act in a way that con-
structively contributes to global stability, security and prosperity.
However, some countries and non-state actors have sought to
challenge the rules that govern actions in the global commons of
the high seas, cyberspace and space in unhelpful ways, leading to
uncertainty and tension.” [My emphasis] (Australian Department of

Defense 2016, 45-46)

In addition to accusing Russia and the Democratic Peoples Re-
public of Korea of acting in ways “inconsistent with international
law and standards of behaviour” (Australian Department of Defense
2016, 47) specific aspects of Beijing’s approach to the assertion of
maritime and territorial claims in the South and East China Seasalso
come under overt censure (Australian Department of Defense 2016,
43).

Here, Canberra expresses its opposition to “any coercive or
unilateral actions to change the status quo in the East China Sea”,
specifically referring to China’s 2013 declaration of an Air Defense
Identification Zone there (Australian Department of Defense 2016,
61). Further, “concern” is expressed about “the unprecedented pace
and scale of China’s land reclamation activities” in the South China
Sea, as is opposition to “the assertion of associated territorial claims
and maritime rights” under international law, including UNCLOS,
on the basis of these “artificial structures” (Australian Department
of Defense 2016, 58).

Canberra is openly fearful of the prospect of military escalation
in the South China Sea, including outright conflict, should China
base military assets on these artificial islands to assert its territorial
and maritime claims against rival claimants more forcefully. It also
questions the “end state purposes” of China’s land reclamation activities
(Australian Department of Defense 2016, 58), which is diplomatic

code for the broader strategic risk that “unimpeded trade and freedom
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of navigation and over-flight” (Australian Department of Defense 2016,
57)may no longer be guaranteed should the islands be militarized,
with obvious implications for Australia’s trade interests.

In short, Canberra seeks to avoid becoming subject to the potential
“coercive use of economic or military power” by China, which
would “diminish the freedom of ... Australia to take independent
action in our national interest” (Australian Department of Defense
2016, 46). The overwhelming message brought out in the White
Paper is that Canberra views with pessimism the prospect that
China, as it continues to rise, will continue to leave the existing
western rules based order unchallenged. It expects more of the same
from Beijing: persistent efforts to extract strategic advantage from
its territorial and maritime claims, short of the use of military force,
backed up by an alternative framework justifying these claims
based on a nationalistic historical narrative, directly in competition
with UNCLOS.

AUSTRALIA’S RESPONSE TO STRATEGIC
UNCERTAINTY : SUPPORTING US PRE-EMINENCE

Given this anticipation of future regional instability, Canberra
has taken three main steps to play a part in supporting the status quo,
that is, to shore up the longevity of the existing rules based order
underpinned by US pre-eminence in the Indo-Pacific.

Firstly, Canberra has acted to sustain the pre-eminence of the
United States in the Indo pacific by allowing the latter to use Australian
territory in its “rebalance” to Asia. With the main opportunities
and challenges now in Australia’s own backyard, Canberra has
every reason to encourage US engagement in the region, to prove
Australia’s value as an alliance partner, and to enhance the skills of

its own defense forces to act both independently as well as jointly
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with those of the US. The centre-piece of this strategy was the 2013
agreement to allow the rotation of up to 2,500 US marines per annum
through northern Australia by 2017 (McDonell and Brown 2013).

The initiative plainly aims to improve Australia-US force interoper-
ability via bilateral military exercises, high-end training, and joint
contingency planning. The symbolism of the initiative also would
not have been lost in the region as staking Australia’s commitment
to the existing US led order, and the willingness to share the burden
of doing so. In announcing the initiative, then Prime Minister Julia
Gillard was at pains to emphasize that the rotation’s purpose was to
strengthen the alliance, and hence bolster regional stability (ABC News
2013)whilst for US President Obama it represented a demonstration
of his country’s “commitment to the entire Asia-Pacific” to ensure
that China “playls] by the rules of the road” (ABC News 2013).

The 2014 Australia-US Force Posture Agreement (Government
of Australia and Government of the United States 2014)that gives
effect to this “US Marine Corps Initiative” enhances US force projection
into South East Asia, with US military equipment and supplies likely
to be prepositioned in Darwin. Similarly, whilst the details of the
“Enhanced Air Cooperation Initiative” are still under discussion,
increased US Air Force rotations in northern Australia are planned
(Australian Department of Defense undated). What kind of aircraft
could be rotated is another issue that will send a signal to the region
about the strategic significance of the initiative.

In May 2015 both sides denied that Bl bombers and surveillance
aircraft would be based in Australia as a deterrent to Chinese activities
in the South China Sea (Vincent 2015), however, by March 2016
the Commander of US Pacific Air Forces, General Lori Robinson,
revealed that discussions about Bl bombers and aerial tanks being
rotated through RAAF Tindal and Base Darwin were in fact underway
(Greene 2016).

The two countries ambitions regarding Australia’s role in US naval

projection into the Indo-Pacific is also under discussion. In February
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2015, during a visit to Australia, US chief of navy operations, Admiral
Jonathan Greenert spoke publically about a joint study being un-
dertaken with the Australian Defense Force on additional naval
cooperation, including the possibility of a permanent US naval base
in Darwin (ABC News 2015). Of further potential significance is
Australia’s stated willingness to “explore opportunities to expand
cooperation on ballistic missile defense, working [with the US] to
identify potential Australian contributions to ballistic missile defense
in the Asia-Pacific region” (The Whitehouse 2014).

Australia’s second substantive response to coming regional un-
certainty is to fully commit to defense acquisitions that enhance
its ability to play an active role in US-led operations to defend the
maritime order specifically in the Indo-Pacific. For the first time,
defense force posture is primarily directed towards the protection of
Australian interests and bolstering alliance credibility in the Indo-
Pacific. This is demonstrated by both the firm commitment to fund
defense acquisitions in the medium to long term, as well as the kind
of acquisitions that are being funded.

The procurement plans announced in the 2016 White Paper go
some way to fulfill the two regional strategic objectives of the White
Paper, mentioned above. These are overwhelmingly maritime ob-
jectives (aimed at protecting Australia’s maritime borders, northern
approaches and proximate sea lines of communication and to project
force into the region) and to this end the White Paper claims to
“set out the most ambitious plan to regenerate the Royal Australian
Navy since the Second World War?” (Australian Department of Defense
2016, Introduction).The Liberal-National coalition government has
committed to return defense spending to a target of 2% of GDP per
annum by 2023-24 (Greene and Anderson 2016) with approximately
AUD$195 billion being allocated for new and enhanced capabilities
over the decade to 2026 (Australian Department of Defense 2016,
86).

Major investments are made in submarines, surface warships,
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surveillance aircraft and support vessels to enhance capabilities in
situational awareness, intelligence, surveillance and reconnaissance,
cyber, electronic warfare and anti-submarine warfare over longer
distances (Australian Department of Defense 2016, 89) as well as
better integration of support and combat systems.

Of note is the deferred 2009 decision to acquire twelve new sub-
marines to replace the aging and beleaguered Collins class subs was
finally acted upon in April 2016. France’s DCNS was selected as the
winner of the competitive tender offering 4000 ton diesel-electric
variant of the Barracuda-class nuclear attack submarine, dubbed the
Shortfin Barracuda Block 1A, beating out Germany’s Type 216 and
the Japanese Soryu-class diesel electric submarines (Panda 20164,
Crowe 2016). This is Australia’s largest ever defense acquisition
costing an estimated AUD$50 billion over the lifecycle of the project,
with all submarines to be built in Australia at a considerable premium.
Officially, the French bid succeeded based on technical grounds,
namely “superior sensor performance and stealth characteristics, as
well as range and endurance similar to the Collins Class Submarine”
(The Government of Australia 2016).

Canberra’s doubling of Australia’s submarine fleet from six to
twelve boats provides a small but still significant contribution to
burden sharing within the alliance, given their advanced capabilities
(once built). The coming challenge to the submarine balance in the
region is directly identified in the White Paper with the statement
that “around half the world’s submarines will be operating in the
Indo-Pacific” by 2035 (Australian Department of Defense 2016, 90).
For example, already, in the period 1995-2015, China has signifi-
cantly modernized its submarine force, adding an average of 2.7
new submarines per year, with the US Office of National Intelligence
assessing that its new submarines are “optimized primarily for
regional anti-surface warfare missions near major sea lines of com-
munication” (Karotkin 2014; O'Rourke 2016, 12 and 16). During

this time China has added 41 new modern attack boats to its navy,
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including twelve Russian Kilo-class non-nuclear powered attack
submarines, three Chinese made nuclear powered attack submarines,
and four nuclear powered ballistic missile submarines (O’'Rourke
2016, 16).Given that US Naval resources are stretched globally,
Australia’s new submarine forces will enhance situational awareness
capabilities as well as anti-surface warfare, and anti-submarine
warfare capabilities to the alliance in the vast spaces of the Indo-
Pacific, with potential application around key chokepoints (Shearer
2016, 18).

Australia’s third response to the predicted strategic uncertainty
has been to develop closer cooperation with states in the region that
support the continued presence of the US as a stabilizing force. This
strategy is appropriately given Australia’s middle power status and
the size of its navy relative to the size of the maritime strategic en-
vironment in the Indo-Pacific. Australia has been particularly keen
to progress strategic relations with former DSD partners, in both
bilateral and trilateral formats. Relations have progressed considerably
with Japan, and in recent years efforts have been made toward
courting India.

On a bilateral level Australia’s relationship with Japan has
deepened significantly since the original quad disbanded in 2008,
including a period of significant acceleration between 2012 and
2015during the crossover in the Prime Ministerships of Australia’s
Tony Abbott and Shinzo Abe. Progressing from the 2007 Japan-
Australia Joint Declaration on Security Cooperation, the security
relationship between the two countries has become the most in-
stitutionalized bilateral relationship they have with any country,
apart from the United States. This includes annual “two-plus-two”
defense and foreign minister level meetings since 2007, and the
establishment of key agreements facilitating deeper defense coop-
eration between the Australian Defense force and the Japanese Self
Defense force: the Acquisition and Cross-Servicing Agreement (2010)

covering logistics, and the General Security of Military Information
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Agreement (2012) on information security. Current negotiations are
underway on a reciprocal access agreement to “improve administrative,
policy and legal procedures”, an agreement that is necessary to enable
an expansion of joint exercises and operations (Government of Japan
and Government of Australia 2015).

In 2014 the relationship was upgraded by the two countries from
a strategic partnership to a “new special relationship”, and was again
upgraded in 2015 to a “special strategic partnership” (Government
of Japan and Government of Australia 2015). Then Prime Minister
Abbott went as far as describing Japan as “Australia’s best friend in
Asia,” (The Australian 2013) an “exemplary international citizen,”

«

and welcomed Abe’s “decision to be a more capable strategic partner
in our region” (Abbott 2014).Abe’s proactive contribution to peace
agenda has opened up new possibilities to significantly deepen
bilateral (and trilateral) defense cooperation. The most obvious
implication of the Japanese cabinet’s “Three Principles on Transfer
of Defense Equipment and Technology” document of 2014 is that
its accommodating terms allow Australia to benefit from Japanese
defence exports and joint research and development opportunities
(Government of Japan 2014).With this in mind, included in the up-
grade of relations between Tokyo and Canberra was the agreement
in July 2014 on the transfer of defense equipment and technology
(Government of Japan and Government of Australia 2014b).

So far the two countries have announced the intention to undertake
“joint research in the field of marine hydrodynamics” (Government
of Japan and Government of Australia 2014a)whilst Australia’s
2016 White Paper speaks of cooperation in “developing common
capabilities like the Joint Strike Fighter, air and missile defense
and maritime warfare technologies” (Australian Department of
Defense 2016, 133). In addition, the two countries are working
towards “enhancing training and exercises, increased personnel
exchanges, deepening cooperation on humanitarian assistance and

disaster relief, maritime security, peacekeeping, capacity building
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and enhanced trilateral defense cooperation with the United States”
(Government of Japan and Government of Australia 2015). The level
of trust that has developed between the two countries was made
clear by the Japanese National Security Council’s decision in 2015
to take the “unprecedented step” of sharing classified technical data
on the country’s submarine technology with Australia as part of its
competitive bid to build Australia’s new fleet. Such information had
only previously been shared with the United States (Gady, 2015).
This has created fertile ground for trilateral cooperation between
these two countries and the US, even if such cooperation is unlikely
to evolve into a formal alliance in the foreseeable future.

Since the establishment of the Trilateral Security Dialogue (TSD)
in 2002 (later renamed the Trilateral Strategic Dialogue)the TSD has
become the most developed trilateral security relationship in the
region, with the three countries drawn together by “shared (strategic)
outlooks as Asia-Pacific maritime democracies; complementary
strategic geography; capable maritime forces; and increasing levels
of interoperability” (Shearer 2016, 19). Whilst the common liberal
democratic identity of each of the participants is not broadcast as its
primary raison d’etre, the TSD is openly premised on the desire to
leverage their collective strategic weight to achieve the shared goal
of maintaining peace and stability in the Indo-Pacific by defending
the existing liberal rules based order. Together (and separately), par-
ticularly after 2012, the three countries have taken strong positions
opposing the gamut of assertive Chinese activities in the East and
South China Seas (e.g. Australia, United States and Japan 2013).

For example, the firmly worded “Trilateral Strategic Dialogue Joint
Statement” released just over a week after the UN Arbitral Tribunal’s
Award on the Philippines-China case delivered its findings called
on “China and the Philippines to abide by the Arbitral Tribunal’s
Award of July 12” and pointedly described it as “final and legally
binding on both parties” (Japan, United States and Australia 2016).

In light of Beijing’s refusal to accept the Tribunal’s decision, the
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unequivocal wording of the TSD statement suggests that all three
states saw their response to the award as a test of their resolve to
defend the existing rules based order that would be closely watched
by China and the rest of the region.

ASEAN’s failure to follow their lead leaves open the prospect
that the three nations will become increasingly frustrated by the
group’s unwillingness to stand firm against Beijing’s assertiveness,
raising the likelihood that the three countries may well look to the
TSD as a more potent grouping in defending the existing liberal order.

The three countries rhetoric has been matched by an increase in
practical defence cooperation. Whilst initially trilateral cooperation
was focused on benign public goods type action such as HA/DR
activities and anti-piracy, from 2012 onwards, the trend has been
towards “developing interoperability in high-intensity operations”
(Shearer 2016, 24)as well as information sharing and cooperation on
counter-proliferation and missile defense (Schoff 2015, 43). Deep-
ening trilateral cooperation has been driven at the sub-ministerial
level via two functional subsidiary organizations - the Security
and Defense Cooperation Forum (SDCF); and the trilateral missile
defense forum. Here interaction between mid-level officials from
the defense and foreign ministries of each country has been institu-
tionalized (at first assistant secretary level) with the aim to advance,
launch and review new initiatives for cooperation (Schoff 2015, 42).

On an operational level, the number and scope of trilateral military
exercises has also increased. Trilateral air force exercises have
taken place each year in 2012, 2013, and 2014 including exercise
Cope North, first held in Guam in 2012, which focused on HA/DR
preparedness, combat readiness and battle interoperability. A live-
fire trilateral exercise, Southern Jackaroo, took place in 2013 and
2015 (Japan, US and Australia 2015), and in 2015, around 30 JSDF
personnel took part in exercise Talisman Sabre, which is a primary
US-Australia military training exercise “focused on planning and
conduct of mid-intensity ‘high end’ war fighting”(Shearer,23-24).
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Maritime exercises have also expanded after 2012, including
Operation Pacific Bond, conducted off the coast of Kyushu, Japan
in that year, and again in 2013 in the Western Pacific Ocean. These
exercises focused on strike group anti-submarine warfare, maritime
interdiction, air defense, and communications training, helicopter
visits, and search and seizure (Cole 2012; McDuline 2013).A further
anti-submarine warfare exercise was held in August 2014, and the
three navies were involved in a trilateral passing exercise in Java Sea
in April 2016 to enhance maritime interoperability (Parameswaran
2016).Australia-US-Japan interoperability has been further tested in
the disaster response of the three countries to the 2011 Great East
Japan Earthquake and tsunami and the 2014 search for Malaysian
airliner MH370.

ASSESSING THE STRATEGIC LOGIC OF
QUADRILATERAL COOPERATION WITH INDIA

On the face of it, there may well be a clear strategic logic for
expanding the TSD to include India in a quadrilateral format, as
envisaged by Abe’s “democratic diamond”.

Firstly, India already has strong bilateral relationships with
Japan and the US in the maritime space already, and significant in-
vestment in resources would not be required to add Australia to the
mix. Under the leadership of Prime Minister Modi, India has moved
further away from its Cold War distrust of the US, and has taken
firm steps to deepen their defense relationship as elaborated in their
2015 Joint Strategic Vision for the Asia-Pacific and the Indian Ocean
Region(The Whitehouse 2015a). Of note is the June 2016 Logistics
Exchange Memorandum of Agreement (LEMOA), which underpins
joint logistics support and the sharing of defense facilities, and the

announcement that India had been classified as a “major defense
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partner” allowing it access to the same level of high technology
items as US allies and partners. The US has already become a major
defense supplier and under the Defense Technology and Trade
Initiative the two countries intend to expand coproduction and
co-development of military technologies, including naval, air and
other weapons systems (The Whitehouse 2016).

Japan-India relations have also been upgraded to a “Special
Strategic and Global Partnership” under the joint leadership of Abe
and Modi. Like Australia, India is keen to gain access to Japanese
defense technologies now made possible by Abe’s “proactive contri-
bution to peace” agenda, with the planned export of US-2 amphibious
planes to India, including the transfer of technology. In terms of
maritime security cooperation, from 2012, both countries take part
in annual naval exercise (Japan-India Maritime Exercise — JIMEX)
as well as the Indian Ocean Naval Symposium.

The three countries have also progressed a level of trilateral
cooperation having established a Strategic Dialogue in 2011 at the
assistant secretary level, which was then upgraded to foreign minis-
terial level in 2015. Greater interoperability and understanding has
also been developed as a result of Japan’s participation in the annual
US-India bilateral MALABAR naval exercise in 2009, 2011 (in the
Bay of Bengal) and in 2014, where the exercises were held in the
North West Pacific.

Given these already established defense relationships, expanding
practical maritime cooperation would not require a significant in-
vestment. The weakest bilateral relationship remains that between
Australia and India (see Brewster 2016).

However, both countries conducted their first post WWII maritime
exercise — AUSINDEX — in the Bay of Bengal in 2015, and Australia,
Japan and India held their first trilateral at the foreign secretary level
in the same year. For its part, former Defense Minister Kevin Andrews
told and audience in New Delhi that Canberra’s withdrawal from
the QSD was a mistake and that Australia would participate in the
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annual Malabar naval exercises with Japan and the United States,
if invited to do so again (Parameswaran, 2015). The only trilateral
combination that has yet to be forged is potentially that between
Australia, Japan and India.

Secondly, the four countries share a complementary strategic
geography, with their combined forces covering the entire Indo-
Pacific region and the critical sea-lines of communication in the
region. If Australia is often described as the southern anchor, and
Japan the Northern anchor of the San Francisco alliance system, the
addition of India as a strategic partner would support the interests
of all in preventing instability from emerging in the Indian Ocean.
Whilst the United States remains the primary security provider
in the Indian Ocean, it has encouraged India to take on the role of
being ‘net security provider’ (US Department of Defense 2010) in
the Indian Ocean, an idea that New Delhi has been receptive to
(Khurana 2016). This would potentially allow the concentration of
US forces on the South and East China Seas.

A division of responsibilities is possible given that India views
the Indian Ocean as its primary area of maritime interest (Indian
Ministry of Defense 2015, 32), and has the strategic advantage of
being a littoral state in the Indian Ocean. India’ stri-service integrated
command in the Andaman and Nicobar Islands, gives it force pro-
jection capabilities by air and sea at the western end of the strategic
choke point of the Malacca Straits.

Thirdly, India shares with Japan, Australia and the United States
similar anxieties about the rise of China and the potential threat
posed to trade and energy SLOCs from the Middle East, Africa
and East and South East Asia should future tensions exacerbate.
For example, India transacts 90% of its external trade by volume
by sea (Indian Ministry of Defense 2015, Foreword 1). Whilst India
and China have a practical economic relationship, Indian strategic
thinking is highly influenced by its historic defeat by China in
the border war of 1962, with the territorial boundary between the
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two states still under dispute, together with China’s role as strate-
gic and defense patron of Pakistan. New Delhi’s maritime security
document, Enduring Seas, refers to threats emanating from states
“with organized military capability and resources, which harbor
adversarial posture and inimical intent towards India”, and with
such threats likely to come from “states with a history of aggression
against India, and those with continuing disputes or maintaining
adversarial postures to India’s national interests” (Indian Ministry of
Defense 2015, 37). India has become increasingly anxious about the
growing presence of the People’s Liberation Army Navy (PLAN) in
the Indian Ocean, including the deployment of a Chinese nuclear
attack submarine in the Indian Ocean for the first time in 2014, and
the agreement with Djibouti to set up a naval base there in the same
year (Abhijit Singh 2015, 10).

In terms of shared values and interests, India has already proven
its worth as a diplomatic defender of the normative status quo. As a
non-party to the territorial and maritime conflicts in the South and
East China seas, India speaks with the voice of impartiality on these
disputes, with added weight attached to the fact that it is not a formal
ally of the United States and has a long history of maintaining a
strong level of autonomy in its foreign policy. India champions the
use of arbitration as a means of resolving maritime and territorial
disputes among neighbours. In direct contrast to Beijing’s position,
New Delhi has accepted the verdict delivered against it in July 2014
by the Permanent Court of Arbitration, which applied principles
contained in UNCLOS to resolve a 40-year maritime boundary dispute
with Bangladesh (Panda 2016).

Apart from a shared strategic outlook, and complementary geog-
raphy, India is developing formidable naval capabilities as part of a
naval modernization program that would complement those of the
existing TSD partners. Its navy is now considered to have acquired
‘blue water’ status, and includes a multi-spectrum force of 14 sub-

marines, 27 principle surface combatants and nearly 100 patrol and
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coastal combatants, supported by two squadrons of maritime patrol
aircraft, and a dedicated satellite information system (IISS 2015, iii-
iv). This includes a second aircraft in 2014, the INS Vikramaditya,
and the development of three carrier battle groups planned by 2020.
These battle groups will be supported by an existing submarine
force made up of 13 Russian and German designed diesel electric
attack boats, the indigenously produced INS Arihant nuclear pow-
ered ballistic-missile submarine, and the Chakra, a nuclear-powered
Akula class attack boat on acquired a 10 year lease from Russia. A
further three ballistic nuclear submarines (under construction) and
six Scorpene class diesel electric attack boats are in the pipeline (Su-
shanth Singh 2015).

India’s value within a quadrilateral formation would be firm-
ly rooted in the Indian Ocean due to existing limitations when it
comes to projecting power further afield of its periphery (Khurana
2016, 4)Whilst India rules out “joint operations”, in keeping with its
preference for maintaining strategic autonomy, “coordinated opera-
tions” between the four countries would be more palatable to New
Delhi because national command and control structures would re-
main separate. It was on this basis that India participated in HADR
missions after the Indian Ocean Tsunami (Khurana 2016, 6).At the
very least, India’s involvement in a quadrilateral would complicate
strategic matters for China, and may force it to spread its naval
capabilities away from the South and East China Seas to the Indian
Ocean.

Finally, pursuing the formation of a quadrilateral makes much
more strategic sense now that it did in 2007, when China was still
maintaining a policy of “smile” diplomacy. The pressure to expand
trilateral cooperation will build even further if China continues on
its present trajectory in asserting even more strongly its territorial
and maritime claims in the South and East China Seas, in defiance
of the Arbitration award. In a show of force, the Chinese Navy held
live-fire combat drills in the South China Sea in early July 2016

28



(Panda 2016b),and again in the East China Sea in August 2016
(Johnson 2016a).Sending an undisguised signal to the region that
it would defend its control over disputed islands, China conducted
naval exercises with Russia in September 2016 in the South China
Sea for the first time, with a focus on anti-submarine warfare, joint
air-defense, island defense and “island seizing” by amphibious and
airborne troops (Johnson 2016b). The Japanese government has also
documented a significant upswing in the number of Chinese fishing
vessels and particularly coastguard operating intruding in the terri-
torial waters surrounding the Senkaku Islands since the award was
handed down (Japanese Ministry of Foreign Affairs 2016).China’s
rejection of the arbitration award creates even greater expectations
that practical responses will be made by the US alone, and in com-
bination with its alliance partners. The formation of a revived QSD

is one such likely response.

THE AUSTRALIAN PREFERENCE FOR
INFORMALITY

In this context, how then will Australia respond to a resurgence
of Abe’s quadrilateral dialogue concept? Canberra would have a
likely preference for quadrilateral cooperation to take place in an
informal format, avoiding the set-up of permanent institutional
structures and common democratic identity as the central rallying
point. This is for a number of reasons.

Firstly, a formal, institutionalized quadrilateral grouping would
be strongly opposed by the members of ASEAN who have worked
hard to ensure its centrality in the management of regional problems,
and ensures that their interests are taken into account by larger
powers. ASEAN would work hard to oppose the establishment of

a new institution that would displace its role as the region’s agenda
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setter.

Secondly, ASEAN members would be alarmed by a quadrilateral
grouping with exclusive membership by democratic countries in
Asia, given the variety of forms of democracy practiced by many
of them. If a revived quadrilateral confined itself to defending and
promoting the external manifestations of a liberal order — freedom
of trade, navigation, over-flight, formal equality and the resolution
of disputes using international law — then this would be acceptable
to most of them (Lee and Lee 2016, 299-300).

With these caveats in mind, ASEAN countries would no doubt
be aware that the impetus for quadrilateral cooperation is in part
triggered by persistent division among its members on whether
and how to challenge Chinese assertiveness in the region. The limp
response of ASEAN to the arbitration decision itself threatens ASEAN
centrality as Australia, Japan, and the US in particular, lose patience
and seek new means to achieve the objective of diplomatically
isolating China. The emerging plethora of trilateral dialogues and
exercises suggests that states are seeking out like-minded partners
where deadlock in ASEAN prevents a common response.

India would also share Australia’s likely preference for infor-
mality, albeit for different reasons. Whilst India has left behind
“non-alignment” as the official basis of its foreign policy, its current
iteration is often described as the pursuit of ‘strategic autonomy’ (see
Khilnani et all 2012), which encompasses maximizing freedom of
action and avoiding entangling alliances. Whilst India has modified
its view of what strategic autonomy entails, and has developed a
number of close strategic partnerships with major powers such as
Russia, Japan and the United States, this itself is part of a strategy of
maximizing autonomy by not being too reliant on any one state. As
such, the formalization of a quadrilateral would be ruled out and
rather cooperation would be based on ad hoc practical cooperation.
New Delhi would see the benefits of closer quadrilateral cooperation

given that at this stage of India’s development, much could be
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gained by leveraging off the combined forces, access to military
technology and facilities of the TSD countries as China encroaches
further into the Indian Ocean Region (IOR) (Lee and Lee 2016, 12-
15).

Finally, a formal quadrilateral formation would also create
more problems than it solves. Whilst China’s defiant response to
the arbitration award has increased tensions in the region further,
the South and East China Sea disputes have not yet become truly
militarized. There are still a number of steps to go before outright
military conflict would be contemplated. Thus far, China has been
able to achieve a change to the status quo through the deployment
of maritime law enforcement ships and fishing vessels. In these cir-
cumstances, the creation of a formal quadrilateral grouping on the
lines of a DSD would be unwise, constraining all parties ability to
be flexible in their responses to future behaviour by Beijing. Each
will have different calculations of their interests and therefore their
own response ladder. The four countries would also acknowledge
that ASEAN has its uses as a venue to diplomatically isolate China
where needed. Both Japan and India also need ASEAN support to
project power in the region, albeit for differing reasons.

Thus, quadrilateral cooperation is likely to be informal, and to
focus on practical cooperation to protect the maritime commons
from transnational threats such as piracy terrorism and HA/DR,
whilst at the same time developing greater interoperability between
their forces. Maritime exercises are also most likely to take place
in the Indian Ocean, because this will be less able to be construed
as inflammatory by China and ASEAN countries, as compared to
exercises in the South or East China Seas. China will no doubt read
this as a signal that the four countries could, at a future time, work
together more effectively in less benign contexts to build on their
capability gaps in war-fighting across the Indo-Pacific region, in-
cluding the sharing of intelligence, surveillance and reconnaissance,

logistics facilities, joint weapons development and to advance greater
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interoperability vis-a-vis anti-submarine warfare, amphibious warfare
and the joint development of weapons systems.

Finally, whilst Australia is likely to be receptive to quadrilateral
cooperation for the reasons discussed above, given Australia has the
least institutionalized relationship with India, and the least to offerit
as a strategic partner, Canberra does not have a strong basis from
which to push aggressively for the formation of a quadrilateral.
It will require the US to take the lead, supported by Japan, both of
whom have much more developed strategic and defense ties with

India.

CONCLUSION

The idea of strategic quadrilateral defense cooperation between
Japan, Australia, the United States and India was once viewed as a
provocative development, rather than a stabilizing force in the Indo-
Pacific. China’s “smile diplomacy” ensured that any quadrilateral
grouping, however benignly calibrated, would be viewed as creating
rather than countering the conditions for an escalating regional
security dilemma. Despite this, given the convergence of interests,
identity, strategic geography, capability and growing interoperability
between the four nations, quadrilateral cooperation between them
is inevitable even if, for now, the quad remains a nascent idea.
Australia and others in the region now view with pessimism the
prospect that China, as it rises, will leave the existing liberal rules
based order unchallenged. If China chooses to assert its maritime
and territorial claims even more strongly, as it has done after the recent
award of the Permanent Court of Arbitration, the US and other
like-minded states will come under increasing pressure to take
practical action to defend the existing order. A revival of the QD,

with a focus first on the defense of the global commons in areas like
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HADR and anti-piracy operations, is likely in these circumstances.
Such a strategy builds interoperability between the four countries,
whilst not yet abandoning outright a hedging strategy vis a vis China.
Further, if China continues to assertively challenge the status quo,
the members of ASEAN, and possibly even the Republic of Korea,
may well choose to “outsource” confrontation and balancing to the
Quad countries. In other words, quadrilateral cooperation is steadily
becoming more attractive to the region as a force for stabilization.
For the moment the Quad remains a dormant idea, but is certainly

not dead. It is up to Beijing whether it will be revived.
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THE STATUS OF NORTH KOREAN REFUGEE AND
THEIR PROTECTION IN INTERNATIONAL LAW

Whiejin Lee

Ministry of Foreign Affairs

Abstract

The number of refugee has been on the increase due to war, internal conflict,
natural disaster, starvation etc, estimated to be around 60 million around the
globe. More than half a century has elapsed since the adoption of the 1951
Refugees Convention and 1967 Protocol. Reflecting the big change in the political,
economic environment since then, the necessity for the amendment to the
narrow conventional concept of refugee has been raised continuously in order
to cover those who fled their own country not only for political reasons, but for
humanitarian, and economic reasons.

Over the past 20 years or so North Korean refugees have reached some 30,000 in
South Korea. The status of North Korean refugee is not recognized by the Chinese
government, which is a party to the Refugees Convention and Protocol, for reason
that they breached the China-North Korea Bilateral Border Control Agreement.
Considering the special trepidation of North Korean refugee and persecution as
a result of forced repatriation to North Korea, the principle of non-refoulement
which has obtained the status of general international norm character should be
well respected and adhered to by the Chinese government. The principle of non-
refoulement and the Refugees Convention overrides the Bilateral Border Control
Agreement.

Outside the territory of North Korea, North Korean refugees are entitled to the
diplomatic protection of South Korean government, as North Koreans are granted
South Korean nationality under the South Korean constitution. South Korean
government intervenes to exercise the right of diplomatic protection of North
Korean refugee.

Korean government enacted the Refugee Act in 2012 to be more fully in
compliance with the Refugees Convention and Protocol, adopting the approach
respecting human rights and shifting away from the immigration control.

Key words: refugee, non-refoulement, diplomatic protection, UNHCR, convention
and protocol
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INTRODUCTION

In modern times people involuntarily leave their own home
country to seek safety in other area, mainly owing to fear out of
war, conflict, food shortage, and political oppression etc. After
World War 11, as the number of refugee surges, international com-
munity has established UNHCR to take on the impending issue of
refugee and concluded the Refugee Convention in 1951. Thus the
basic structure has been put in place thanks to the strenuous efforts
of the whole international community facing the urgent task of
protecting the human rights of people in trouble, and on this basis
it is said that a big stride has been made in improving the living
condition of the wretched people and preventing the occurrence of
situation that will lead to possible conflict. As the saying goes, there
is no human society without conflict, and as far as conflagration of
conflict remains, some of people on the vanquished, oppressed side
tend to leave the home. Whenever upheaval took place, it brought
along side-effects of people of looking for safe place. With the disso-
lution of East-West cold war confrontation, the restrained impulse
of ethnic, religious, linguistic entity came overflowing, taking more
conflictual forms. As a result people left to evade the dangerous
situation, crossing into other countries and subjecting them to the
wherewithal of the local countries. Reflecting the number of dispute
throughout the world, it is estimated that refugee numbers around
60 million or so*.

The status of North Korean refugee is the case in point in this
article. The flight of North Koreans into China and other neigh-
boring countries has attracted a huge attention around the world.
In mid-1990s North Korea was plagued by flooding, drought and

1 The UNHCR estimates that the number of forcibly displaced persons reached 65.3
million as of the end of 2015, among which 21.3 million persons were refugees and 40.8
million internally displaced persons.
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poor harvest. For economic reasons mainly North Koreans left
their home for foreign countries, and the problem was North Ko-
rea’s strict control on the movement of people especially across the
border, putting them under severe punishment in accordance with
municipal laws. In this light the superficial purpose of their flight
might be similar to other cases, but upon their return they are
highly likely to face persecution. Therefore, their move out of the
country takes upon political character.

The process of deciding upon North Korean refugee involves
mainly China and South Korea. Most, almost all of North Koreans stay
in hiding in China before they finally land in South Korea. They desire
to come to South Korea, to be reunited with their family or because
South Korea is not foreign to them. Hereby several questions arise.
In light of the 1951 Refugee Convention, it is doubted whether the
fleeing North Koreans could be regarded as refugee, to be protected
by the Convention. As a member of the Convention, China has an
obligation to conform to the required provision, but the question is
whether the obligation of the Convention prevails against the obligation
required of China-North Korea border control agreement. South
Korea’s constitution treats North Korea in its own perspective, to the
disregard of actual existence of North Korea. The constitution sees
North Koreans as entitled to South Koreans nationality, which is not
consistent with the international reality. In the present international
legal system, the remit of UNHCR is overuled by the sovereign
power of states in deciding upon the status of North Korean refugee.
The Convention has revealed the limitation as an effective norm
in regulating the refugee issue and needs to be studied for possible
amendment to reflect the shift of the situation over the past decades.

The practice and domestic law of countries varies among countries
and regions. Europe, as characterized by the efforts toward the unity
of European region, has been lenient in accepting refugee based
upon the agreement with UNHCR. South Korea’s perspective and

laws are considered, together with its attitude.
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INTERNATIONAL REFUGEE LAW AND ITS
DEVELOPMENTS AND PRINCIPLES

Historical Developments in International Refugee Law

Throughout the human history there always have been the po-
litical oppression and refugee issue, though the extent might be
varied from time to time, for the refugee has been attributable to
the outbreak of natural disaster, economic devastation, political per-
secution, war and conflicts. However, refugee issue mainly started
to attract international attention in the wake of World War T and
the dissolution of the Russian empire led by the revolt of communist
ideologues. These events were on the unprecedented scale and
required the efforts of the international community toward the
resolution, for fear that without the issue being resolved the stable
life of people and national cooperation could not have been made
possible.

World war has convoluted the lives of a large number of people
and especially millions of Russians, who have not sympathized
with or opposed the ideology of communism, left Russia for fear
of persecution by the newly established communist regime. The
League of Nations appointed Norwegian professor Nansen to
address the refugee issues that plagued post-war Europe. His most
notable feat was to issue Nansen passports to refugee to secure their
status in the host countries, contributing to the resettlement of
European refugee in a new environment.

Thereafter, international efforts have been exerted to make
agreements? to provide for the refugee issues on the legal basis. In

the 1930s the first mode of international agreement bore fruit, but

2 Several typical agreements concluded around this time are: Arrangement relating to the
issue of identity certification in Russian and Armenian refugee in 1926; Arrangement for
those fleeing Germany in 1936; Convention concerning the Status of Refugees coming
from Germany in 1938.
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the result of consultation and agreement among very limited number
of countries did not go far. A great momentum was added to this
endeavor following the World War T which involved most of nations
of the world in the largest scale of human disaster, resulting in the
biggest casualties in human history. It is said that human beings
learn a lesson from their experience, and however imaginative, their
intelligence has limitations until humans meet with the difficulties
in reality. Having observed the enormous disaster and disruption
in the lives, the firm determination of international community
backed by the public opinion led to formation of international orga-
nization and conclusion of agreements. Immediately after the World
War II the International Refugee Organization(IRO)?, as a temporary
organization, came into being to care for Jewish and other refugee
ousted by Nazis and Fascist regime. Through the adoption of UN
General Assembly Resolution 428(V) in 1950, United Nations High
Commission for Refugee(UNHCR) was established to carry out the
functions and role of protecting the refugee. UNHCR, as the main
body of the UN concerned with the refugee, has involved itself with
the refugee throughout the world and contributed to the reduction
and prevention of the refugee issues through consultation and
sometimes pressure with countries. It needs to be studied whether
the decision of UNHCR on the status of refugee will have binding
force. UNHCR is a subsidiary organ of the General Assembly of the
UN and follows the policy directive of the General Assembly and
Economic and Social Council. Considering that the recommendation
of the General Assembly is not binding, it follows that UNHCR’s
decision will not have the binding force on the member states,
although member states are required to provide facilities to the
UNHCR in carrying out its missions according to Article 35 para 1

of the Refugee Convention.

3 See IRO Constitution, part |, section A(1).
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The purpose of UNHCR is holy and ideal, with no objection from
nations. But the realization of these objectives could not be made
possible without the cooperation of nations where the refugees are
placed. The permission of refugee status is in the hands of sovereign
states, which are on occasions reluctant to extend assistance mindful
of economic cost and burden. Because of this divergence of interests
between states and UNHCR, UNHCR has made use of various
methods including persuasion, pressure, condemnation and economic
incentive. Having set up offices behind the frontline of conflicts to
provide relief assistance to refugee, many of the organization’s effort
include the provision of food, makeshift shelter, supply of drinkable
water, sanitation and cure and prevention of communicable diseases,
treatment of sewage, to name just a few. As the term ‘mandate refugee’
indicates, the scope of refugee given by the definition of the UNHCR
is lenient and wide compared with the so-called ‘convention refugee’
which is implied in the 1951 Refugee Convention. This interpretation
reflects the objective of the Organization to allay the problem of
refugee. The Organization is involved in the care of the temporary
refugee, as they occur, though strictly speaking outside the scope of
the Organization guideline. UNHCR is of the opinion that refugee
issue, unless handled at initial stage, tends to get more tricky and
costly to be dealt with over time. UNHCR, in Article 6, paragraph
A, section 2, restricted the range of refugee to “any person who is
outside the country of his nationality ... has a well-founded fear of
persecution ... unwilling to avail himself of the protection of the
government of the country of nationality..”*

The 1951 Refugee Convention is the result of international

4 This Article stipulates: “Any person who is outside the country of his nationality, or
if he has no nationality, the country of his former habitual residence, because he has
or had a well-founded fear of persecution by reason of his race, religion, nationality
or political opinion and is unable or, because of such fear, is unwilling to avail himself
of the protection of the government of the country of his nationality, or, if he has no
nationality, to return to the country of his habitual residence.”
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efforts to work out the refugee issue in Europe that came about
around the World War II, with the application restricted to the time
prior to the year 1951 and the area of Europe®. The Convention and
UNHCR recognize refugee in the narrower sense®. These agreements
had limitations temporally as well as geographically as a political
compromise to deal with refugee that took place in Europe in the
period from the end of World War T to World War I With the
outbreak of refugee being continued, the limitation was corrected
with the conclusion of the 1967 Protocol. Many of the provisions in
the Convention reflect the prevalent customs and practice accepted
by many nations. The Convention is the most typical and widely
representing written agreement, and still the issue that is not
touched upon in the Convention could be turned to the customary
laws”. With passage of over 50 years’ time, the criticism has been
leveled at the Convention, for it is worried that though there is no
doubt that the Convention is still used as the basic yardstick against
which the scope of refugee is defined, it does not reflect the most
dominant form of refugee. The question that has consistently been
raised is the validity of excluding the economic, humanitarian ref-
ugee under any circumstances. The Convention admits the most
conventional form of political refugee, which is quite rare. The phe-
nomenon of refugee is hard to distinguish among various modes;

political refugee, economic refugee, humanitarian refugee, and war

5 The Convention defines the refugee in Article 1, paragraph A, section 2 as follows: “As
a result of event occurring before 1 January 1951 and owing to a well-founded fear of
being persecuted for reason of race, religion, nationality, membership of a particular
social group or political opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of that country; or who
, not having a nationality and being outside the country of his former habitual residence
as a result of such events, is unable or, owing to such fear, is unwilling to return to it.”

6 Guy S. Goodwin-Gill, The Refugee in International Law, Oxford University Press, 1996,
p.18.

7 Regional agreements had been made to fill in the shortfall of the Convention: The
1951 Caracas Convention on Territorial Asylum, The 1969 OAU Convention on Refugee
Problems in Africa and The 1984 Cartagena Declaration.

THE STATUS OF NORTH KOREAN REFUGEE AND THEIR PROTECTION IN INTERNATIONAL LAW 49



refugee etc. More common refugee is of mixed form. At issue is how
to categorize the range of refugee that could be regulated in the
Convention. Naturally the pure political refugee should be protected
by the Convention, and the mixture form could include the refugee
who, facing the impending economic plight, flee from the country
following the condemnatory remarks made against the political
leadership susceptible to possible backlash. Political refugee are the
category of people who have attempted to plot the transformation of
the current regime or political order by changing the existing po-
litical status. Since they are oriented toward the change or destruc-
tion of the current political system, on the part of government they
are considered a big threat to the stability of domestic system and
therefore to be gotten rid of by any possible means. This phenome-
non could be seen in light of power struggle. If stronger party could
take power, the other party could be persecuted, whether they are
relegated to the level of adversary in ancient time, or take opposite
position while aiming at second chance in the future. In the process
of political struggle those defeated seek the safety in the refuge state
which is favorable to the ideological orientation or sympathetic to
the aggrieved status of the revolutionaries. With the advent and
spread of democracy in modern times, those supposition for the
grant of political refugee is rather exceptional than the norm. In
this context the usefulness of the Convention, if the scope of appli-
cability is restricted to the pure sense of political refugee, could be
limited under the present circumstances.

Refugee Convention in its article 1 on definition of refugee enu-
merates six elements to be qualified to become the refugee: race,
religion, language, nationality, social group and political opinion. It
is provided that a person should be outside of the country of origin
and does not seek the assistance of the country concerned for fear
of persecution upon return for the above reasons. This definition
clause is elemental and sets out the basic direction of the refugee

issue together with the non-refoulement of the article 33 of the
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Convention. People scared of being persecuted attributable to one
of the above six elements could claim the status of refugee in the
country where they are situated. North Korea is a homogeneous
country where people are of the same race, and the same language
is spoken. In North Korea the freedom of religion is not permitted
in practice, yet religious activities in the church, temple and other
religious buildings are in existence to show off the semblance of
religious freedom. Persecution attributable to possession of religion
could be done in light of North Korea’s communist political system.
At the initial stage of forming North Korean regime in late 1940s,
North Korea persecuted famous indigenous religious leaders, to
incorporate and establish communism in the new environment.
About the social group, it is known that the communist North
Korea classified its people into three main groups of antagonistic,
sympathetic and loyal nature. Each group is subdivided in smaller
ones to manage and control the society in general. The register doc-
ument must be confidential and hard to come by and so the group
to which a person belong could be presumed considering the social
status, occupation, family history and origin, and the existence of
relatives in South Korea. Take an example, a family whose member
defected to South Korea will be classified as the object to be observed
with a high degree of care. This family not only could be treated
under a special category, but their activities could be scrutinized
with political suspicion of revolting against the regime. It goes without
saying that people of different political opinion is under constant
threat and persecution from authorities, for North Korea has since its
formation shown numerous records of having persecuted political
opponents and suspects indiscriminately and mercilessly. To be
sure, North Koreans having plotted to revolt against North Korean
regime and seeking refuge in other countries are considered to meet
the conditions to get entitled to the status and treatment of refugee.
Occasionally there was rumor that middle ranking military officers

staged aborted coup’etat and crossed into China to seek safety.
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Because of tight control on information in North Korea, it is very
hard, almost impossible, to confirm the rumor with evidence. Such
incident under North Korean political system must be rare, for sus-
pect, disloyal behavior could be easily detected through the secret
network of informants. It can be thought that ordinary criminals
could search for the protection of refugee under the cloak of political
defectors. In reality, distinguishing between the genuine and fake
refugee takes sophisticated skill and experience. That is why refugee

status could be decided upon after meticulous, lengthy investigation.

National Practice and Legislation on the Treatment of Refugee

The practice and domestic legal system of countries in deciding
upon the status of refugee varies from country to country, reflecting
the historical background, political interests, and domestic legislation.
Most of countries subscribe to the view that the admission of refugee
for settlement in the countries is the issue of sovereignty, but some of
the European countries, accepting the recommendation of UNHCR,
leave the decision for the granting of refugee status to the UNHCR
through the bilateral treaties with UNHCR. These countries have
been lenient and active in accommodating people from areas or
countries that have been plagued by disputes or various types of
conflict, taking into consideration their extremely troubling sit-
uation and for the purpose of protecting the human rights. The
countries put a great emphasis upon the respect of human rights,
characterized by the European Human Rights Convention. Individ-
uals are allowed to petition indiscriminate or unequal treatment by
the state authorities directly to the Tribunal on the European Hu-
man Rights, elevating the status of individuals to the same footing
as states on the international plane. The active posture of European
countries could be understood in the history of forming European
community and later European Union.

In Britain, the granting of refugee status is decided upon in
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accordance with the 1951 Refugee Convention and domestic act.
Those having fled from war-torn countries or dictatorial states tend
to be admitted into Britain for settlement. People from Afghanistan,
Iraq, Sudan, Syria and Somalia are currently mainstream refugee
accepted by Britain. North Koreans have been granted refugee
status since mid-1990s. The number of North Korean refugee cases
skyrocketed between 2012 and 2013 from 29 to 140. In 2012 most
applicants were granted refugee status, thereafter the tide has
turned. By 2013, 128 applicants out of 140 were turned down?®. In
contrast with Europe, the US started to recognize North Korean
refugee following the enactment of North Korean Human Rights
Law in 2004 and the US court handed down judgment recognizing
the refugee status for North Koreans. The US diplomacy toward
North Korea is concerned with the efforts to undermine the North
Korean regime which was regarded as a rogue state or axis of evil.
Despite strong criticism from Congress, the US administration has
been reluctant in extending sympathetic hand toward the wretched
North Koreans, for fear that the precedent of accepting North Koreans
could open the floodgate to streams of potential North Korean refugee.
Under pressure from Congress and public opinion, the US adminis-
tration has backed down, giving the same treatment to North Koreans

as other oppressed foreign nationals.

International refugee law and basic principles

International refugee laws are associated with international human
rights laws and international humanitarian laws, all of which are
concerned with the protection of human life and rights. Human
rights laws are applied irrespective of whether peacetime or war,
while humanitarian laws are mainly concerned with the allaying of

unnecessary anguish of sacrifice during the period of war or conflicts.

8 UPI report(June 16, 2015), ‘More North Korean defectors rejected for asylum in Europe’.
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International refugee laws aim to protect the rights of human beings
facing difficulties mainly in peacetime. These three systems of laws
are sometimes interchangeably mingled with each other and difficult
to distinguish clearly. Human right laws are more universal and
overriding, and the principles of human rights laws could lay the founda-
tion for the other two legal systems. Refugee laws and humanitarian
laws regulate more concrete situations, with respect to the occurrence
of refugee and the methods of waging of war or hostilities respectively.
The main refugee laws are composed of the 1951 Convention,
1967 Protocol and UNHCR Guideline. Refugee law system is comple-
mented by regional agreements and customary laws. The purpose of
refugee laws is to protect the human rights and help the settlement
of refugee in local society. In this regard the purpose and spirit of
refugee law is rooted in and based upon the 1948 UN Declaration
of Human Rights and the 1966 Covenant on Civil and Political
Rights. The Universal Declaration of Human Rights provides for
the right to asylum in other countries to evade persecution®. The
Covenant on Civil and Political Rights provides for the respect of
rights of human beings without distinction of race, colors, gender,
language, religion, political opinion, social background or other
status®. The 1951 Convention provides for the protection of refugees
who fled from the countries of origin facing the danger to the safety
or freedom in the articles on the non-punishment of illegal stayer,

non-expulsion?, and non-refoulement.

9 Article 13, para 2 and Article 14, para 1 of the Declaration of Human Rights.
10 Article 2, para 2 of the Covenant.

11 Article 31, para 1 of the Convention stipulates: “The Contracting States shall not impose
penalties, on account of their illegal entry or presence on refugees who, coming directly
from a territory where their life or freedom was threatened in the sense of Article 1,
enter or are present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their illegal entry
or presence.”

12 Article 32, para 1 stipulates: “The Contracting States shall not expel a refugee lawfully in
their territory save on grounds of national security or public order.”
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The first temporary measure that will be taken for the protection
of refugee is asylum, the provision of protection from possible threat
in the local countries by allowing them to stay until the formal
decision is to be made. They are to stay in an enclosed area, supplied
with food and water, other daily necessities. Viethamese boat people,
once rescued and brought on shore in nearby countries like Malaysia,
Singapore, and Hong Kong decades ago, were enclosed in an asylum
area until their final destination was determined. This measure of
being provided asylum was tentative, yet sometimes their wish to
move forward was not decided swiftly. While the stay was delayed
and the refugee’s patience was stretched, revolt took place. Interna-
tional norms contained clauses on asylum® as is the case with the
1948 Universal Declaration on Human Rights, Article 14, para 1,
UN General Assembly resolution 428(V)*® which established the
UNHCR, the UN Declaration of Territorial Asylum of 1967, and the
1981 African Charter of Human and Peoples’ Rights, Article 12 para
3. These norms considered the asylum as the right of individuals,
which did not reflect the international reality as it is composed of
sovereign states which ultimately make decisions whether to grant
asylum. As some of European countries have the obligation to provide
asylum in accordance with the agreements, the concept was formed
that it is not just a right of sovereign state, but an obligation for the

state to protect refugee who came to seek refuge?”. The system of

13 Guy S. Goodwin-Gill, supra note 6, p.174-175.
141t stipulates: “Everyone has the right to seek and to enjoy in other countries asylum
from persecution.”

15UN General Assembly resolution 428(V) requests the member states to extend
cooperation to UN High Commissioner for Refugee on the asylum and protection of
refugee.

16|t stipulates: “Every individual shall have the right, when persecuted, to seek and
obtain asylum in other countries in accordance with the law of those countries and
international conventions.”

17 The individual has no right to be granted asylum. The right pertains to states and the
correlative duty is the one which obliges other states to respect the grant of asylum. In
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asylum moves in the direction of lege lata from the initial stage of
lege ferenda. The obligation of asylum on the part of states is being
consolidated, as the system accumulates the opinio juris. North Ko-
reans who departed from North Korea under severe dire conditions
are entitled to asylum, and thus the local country of China will
have committed wrongs if deporting them, regarding the issue as

the sovereign act.

Principle of Non-Refoulement

The key element in the refugee law is that the refugee should
not be returned to the country of origin under any circumstances,
otherwise the life of refugee is susceptible to the danger of persecution
and other forms of mistreatment or torture. This principle is stipulated
in Article 33 para 1 of the Refugee Convention®®. Having left their
country of origin which has been foundation for the life, refugees
have been left in vulnerable positions. The principle aims to protect
the weak from the unreasonable, arbitrary exercise of power of the
host country to force them back to the country of origin. Admission
of refugee adds to economic burden of the host country, and the
host country understandably reacts reluctantly to the application
for the status of refugee, especially group refugee. Nevertheless, the
host country contravenes the principle of non-refoulement if people
seeking for refuge are to be rejected admission at the point of entry.
In this regard, the scope of this principle embraces the non-refusal
of entry for people in trouble at the immigration point, not only

those who are already staying in the host country. The principle

the practice of many states party to the 1951 Convention/1967 Protocol, the person
with well-founded fear of persecution is entitled to asylum. Guy S. Goodwin-Gill, ibid,
pp.202-203.

18 Article 33(1) of the 1951 Convention stipulates: “No Contracting State shall expel or
return(‘refouler’) a refugee in any manner whatsoever to the frontiers of territories
where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.”
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has been embraced in many international agreements relating to
refugee or human rights, universal as well as regional®. Typically
the OAU Convention governing the Specific Aspects of Refugees
Problems in Africa, Article I para 3%° and the 1984 UN Convention
against Torture, Article 3 para 1% clearly mention the principle
of non-refoulement. The 1969 American Convention on Human
Rights, Article 22 para 8, and other agreements? embrace implicitly
the principle of non-refoulement. Other related agreements put
forth similar articles. To that extent the principle reflects the im-
portance attached to the fact that refugee should not be forced back
or refused entry.

It has been clearly seen that the non-refoulement principle has
been highly couched in international law, but the character of this
principle has been viewed and interpreted differently by scholars.
Some view it as part of customary international law?, and irrespective
of the clause in the relevant agreements, states are obligated to con-
form to the principle. Others, denying the nature of customary law,
argue that only explicit clause imposes obligation upon states as
members of the agreement. Minority view is more forward-looking,
in arguing that the principle has the force of peremptory nature.

According to this opinion, this principle has been formulated and

19 Chang Bok-hee, “The Legal Status and Scope of Application of the Non-refoulement
Principle in International Law”, Seoul International Law Research, vol.1, 2001, pp.119-
121; Guy Goodwin-Gill, ibid, pp.124-125.

20t stipulates: “Nor personal shall be subjected ... to measures such as rejection at the
frontier, return or expulsion, which would compel him to return to or remain in a
territory where his life, physical integrity or liberty would be threatened.”

21t stipulates: “ No State Party shall expel, return(refouler) or extradite a person to
another State where there are substantial grounds for believing that he would be in
danger of being subjected to torture.”

22 50me of these agreements include the 1950 European Convention on Human Rights,
Article 3, the 1966 Principle concerning Treatment of Refugee, Article Ill para 3, the
1967 Declaration on Territorial Asylum, the 1992 UN Declaration on the Protection of
All Persons from Enforced Disappearance, Article 8 para 1.

23 Kim Chan-kyu, “Study on the Refugee Status and Treatment of North Korean Refugee”,
Human Rights and Justice Journal 214, 1994, pp.14-16.
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supported for a long time by most of states to the extent of being
accepted as general international law, more concretely jus cogens®.
All states, whether members or non-members of international
agreement, are required to respect and conform to the principle®.
The argument for peremptory nature is found to be incompatible
with the current practice of states. The acceptance of this principle
by many states as members of the 1951 Refugee Convention implies
that it is regarded as general international norm, to be conformed
unless insistently objected. Chinese act of repatriating North Koreans
to North Korea is a clear violation of this principle®. Furthermore,
China has to carry out the obligation of non-refoulement in Article
33 of the 1951 Refugee Convention to which it acceded in 1980s.
Chinese argument that they are not refugee is not acceptable and
justifiable, considering that people not yet confirmed as refugee is
to be protected as far as non-refoulement is concerned. The non-
refoulement principle attracted huge attention and brought strong
criticism to bear upon China in 2000 when China, defying and
disregarding the decision of UNHCR to confer the refugee status
upon seven North Korean loggers who were caught in Siberia and
transferred to China, turned over North Korean loggers to North
Korea. The fate of seven loggers have not been known up to the
present, but it is assumed that they faced severe punishment up to

the level of execution.

24 Kim Chan-kyu, ibid; Kim Myung-ki et.al, “Study on the Legal Status of North Korean
Refugee in China in International Law”, Korean Journal of International Law, Vol.2, 1997,
pp.32-33.

25 Today the principle forms part of general international law. Substantial authority exists
that the principle is binding on all states, irrespective of assent. Guy Goodwin-Gill, ibid,
p.167.

26 China’s act of repatriating North Korean refugee to North Korea is in violation of the
Universal Declaration of Human Rights and the human rights clauses of the United
Nations Charter. Kim Myung-ki, “The lllegality of Forced Repatriation of North Korean
Defectors under the U.N. Charter”, International Affairs, June 1999, p.14.
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SPECIAL STATUS AND CHARACTER OF
NORTH KOREAN REFUGEE

The Factor of Trepidation

In making a decision on the status of refugee, there are two
factors, one objective and the other subjective and psychological.
Among these factors the objective ones are to be visible, easily dis-
tinguished and less complicated. In a society of mixed race differen-
tiation of races could be made with ease in most cases, looking into
the face, color, and bodily shape. The same goes with the nationality
and religion, but less easily in the case of social group. The factor of
political opinion is much different from other previously mentioned
ones. The record of staging public protest against the current regime
or news report on the person’s defiant political activities would be
grouped under the objective factor. The situation without any public
record, still with the person insisting upon the fearful state of mind
or feeling arising from the attitude or uttering, complicates the decision
further.

The first and foremost in the psychological factors is the fear or
trepidation of persecution upon return to the country of origin, as is
clearly mentioned in the term “well-founded fear of being persecuted”.
The definition of persecution? is given in Article 7 para 2(g) of the
Statute of International Criminal Court which reads that “persecu-
tion” means the intentional and severe deprivation of fundamental
rights contrary to international law by reason of the identity of the
group or collectivity. In being regarded as persecution, above all the
condition of “by reason of the identity of the group or collectivity”

is reiterated. The most typical is the feeling of trepidation due to

27 ‘persecution’ is not defined in the Refugee Convention. Articles 31 and 33 of the
Convention refer to those whose life or freedom was or would be threatened. The core
meaning of persecution includes the threat of deprivation of life or physical freedom.
Guy Goodwin-Gill, ibid, pp.66-68.
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political revolt or opposition, not just in the active manner, but for
reason of belonging to opposition political group or having signed a
petition which contains some phrases denouncing the government.
Less conspicuous, yet tenuous cases could be found in other factors
of religion, nationality, race and social group. If a person is likely
to be discriminated against others mainly because of difference of
race, religion or nationality even with the same merits, it is clear
that the situation could lead the person to the feeling of trepidation

of persecution. Persecution of this nature is rare nowadays.

The Special Case of North Korean Trepidation

It is worth mentioning North Korea’s unique political system
and domestic legal structure which assigns most of personnel and
material resources to constrain and control people. Its main interest
is in maintaining the social order and political leadership and it uses
any means available to root out potential and imminent possibilities
of disruption and opposition. Thus North Korea’s political regime is
notorious for human rights violation including summary execution
without proper trial, torture and other inhuman treatment, and
numerous contravention of international human rights®. One of the
features and principles of the extradition treaty is that extraditable

criminal act is to be regulated as acts to be punishable by all party

28 North Korean penal law provides for 5 -10 years’ imprisonment with hard labor for
those who escape to commit treason to overturn North Korean regime and 3 years’
imprisonment with hard labor for those who cross the border without permission.
Among the two, the mere crossing of the border will be punishable up to 3 years’
imprisonment. Will it be considered a sort of persecution? Prof. Kim Chan-kyu sees it in
the negative. He is of the opinion that the persecution entails ‘discriminatory practices
resulting in physical or mental harm’. The act of crossing the border punishable up to
3 years’ imprisonment will be very severe punishment , but will not be a category of
discriminatory practice. Therefore, illegal border crossers should be protected by the
international human rights norms. Kim Chan-kyu, “The Protection of North Korean
Defectors in International Law”, Koreans of Chinese Nationality and the Issue of North
Korean Refugee, edited by Chung Il-young et.al. Backsang Foundation, 2003, pp.161-
163.
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states of the treaty. Here comes up the tricky question whether the
act of crossing the border is to be treated as punishable on the part
of China as well. For China, Chinese fleeing into foreign countries
will not face similar destiny of severe punishment under normal
circumstances, just because of flight abroad without committing
other grave criminal acts. Strictly speaking, it turns out that China
has no legally binding obligation to return North Koreans to the
requesting country. Presumably China has returned them out of
comity and in terms of friendly relations with North Korea. This
act of China brought about the repercussion of condemnation from
UNHCR and international community for subjecting hapless North
Koreans to torture and other unprecedented severe punishment.
Here it needs to study which obligations would prevail among the
obligation of bilateral treaty or Refugee Convention. The issue is
not simple and therefore requires consideration of various elements.
The principle “new laws prevail over older law” could at first sight
be taken into account. The bilateral treaty with North Korea is
more recent and according to this principle the obligation out of
this bilateral treaty seems to prevail. However, this principle is not
absolute and overpowering. The peremptory nature(jus cogens) of
the international norm will determine the absolute validity of the
norm. Though disputed, the non-refoulement principle is treated
as a kind of jus cogens by minority of international jurists. In this
opinion, China has to follow the obligation required of the Refugee
Convention to the disregard of bilateral treaty. Another more uni-
versally accepted principle is the respect for the basic international
organization represented by the United Nations. The article 102 of
the UN Charter stipulates that the obligation of the UN Charter
shall predominate against incompatible obligation of other treaties.
The purpose of the UN is to preserve international peace and security
and promote cooperation among nations and respect for human
right. As a permanent member of the UN Security Council, China
should keep in mind the purpose and obligation of the UN above
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all else and strive to carry out this obligation even to the detriment

of traditional bilateral relations with North Korea?.

Status of North Koreans in perspective of South Korean Law

North Koreans’ legal status is very unique in the perspective
of South Korean municipal laws in light of the division of Korean
peninsula. It is thought that the formation of South Korean gov-
ernment was legitimized by the supervision of the United Nations
delegation in 1948, and recognized as the only legitimate government
representing Korea thus. This was reflected in its constitution,
which provides in Article 3 that the Republic of Korea is composed
of the Korean peninsula and its accompanying islands. In this regard
the legitimacy of North Korea’s entity is disregarded, and the re-
gime established on the northern territory of Korean peninsula is
considered as illegal entity and to be disavowed and demolished by
any means, as far as South Korea’s municipal law is concerned?®.
In this context people governed by North Korean regime in theory
cannot take the nationality of North Korea, and instead should take
South Korean nationality as a result of being governed under the
jurisdiction of South Korean government. As a legal corollary of this
phenomenon it follows that North Koreans, left out in the cold in
foreign countries and if not seeking the protection of North Korean
government for fear of probable persecution, could be protected by
the South Korean government as part of an exercise of diplomatic
protection inherent in international law®. This argument could be

made only based upon the perspective of South Korea’s municipal

29 Kim Myung-ki et.al, “Study on the Legal Status of North Korean Refugee in China in
International Law”, Korean Journal of International Law, vol.2, 1997, pp.31-33.

30Chi Bong-do, “Legal Settlement of North Korean Refugee in China”, Journal of
Humanitarian Law, July 1997, pp.55-56.

31 Kim Myung-ki, “Legal Obligation of Protection to Overseas North Korean Refugee”,
seminar publication on the life and human rights of Overseas North Koreans, 1997, p.7.
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legal system and this is the position taken up by the supreme court of
South Korea in its judgments consistently. Politically and in domestic
legal point of view, this interpretation is justified and without any
fault. This position has been held not just by the judiciary organs,
but also by the administrative bodies all the way since the formation
of its modern government.

It could be easily understood that the above South Korean posi-
tion will not be accommodated by the North Korean regime in any
manner, and by the international community. It is very clear that
North Korea is a subject of international law as a member of the
United Nations and has been treated as such, apart from the fact
that it was once labeled as an aggressor state in the UN security
resolution in 1950 when it invaded South Korea. The view of North
Korea as expounded in its legislation and administrative actions
concerning the entity of South Korea is compared to the other side
of the coin taken by South Korean regime. In legal point of view
each side does not recognize the other party at all cost, totally
denying the other’s legal status. On the other hand, it cannot be
disavowed that North Korea has on numerous occasions entered
into international business activities of establishing diplomatic
relations with other friendly countries and acceding to international
organizations, concluding treaties and performing other forms of
international rights and duties. These acts symbolize the status
and entity enjoyed by North Korea on the international scene.
Apparently North Korea has authority over its own population
who will be accorded its nationality and, if abroad, diplomatic
protection. It is a fact of life in international society, despite the
domestic legal position of South Korea.

The legal status of North Koreans having fled from the territory
of North Korea and having no intention to return to the country

of origin is controversial and requires more careful study in the
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perspective of international law and municipal law®?. The motive of
North Koreans’ flight to other countries is varied and complicated,
though the economic one to overcome imminent famine and over
the long term to search for better welfare is dominant, but cannot
exclude other political, religious, humanitarian background. The
majority of North Koreans, due to geographic proximity to China,
seek refuge in China, and much less in eastern region of Russia.
China and Russia seem seldom likely to recognize the room for the
involvement of South Korean regime in providing the diplomatic
protection to North Koreans on the prowl in those areas, mainly
because those two countries have been the politically robust allies
of North Korea, and have been under the legal obligation toward
